Appendix XII

Coastal Coordination Council Rule on Special
Area Management Plan

215



Chapter 504. Special Area
Management Planning

* 31 TAC §§504.1-504.8

The Coastal Coordination Council (council)
adopts new Chapter 504, §§504.1-504.8,
conceming the establishment of procedural
requirements for the development of Special
Area Management Plans (SAMPs) for the
Texas Coastal Management Program (CMP)
with changes to the proposed text as pub-
lished in the March 18, 1994, issue of the
Texas Register (19 TexReg 1916). All sec-
tions are adopted with changes.

This chapter is adopted pursuant to the
Texas Natural Resources Code, Chapter 33,
Subchapters C and F (Coastal Coordination
Act), which require the General Land Office
(GLO) to develop the CMP and the council to
promuigate CMP goals and policies.

This new chapter describes a process by
which local communities can tailor the CMP
to meet local needs. In effect, the SAMP
process becomes the "home rule® component
of the CMP. Under this chapter, the council
establishes procedures for the nomination
and designation of geographic areas of par-
ticular concemn (GAPC) and the development
of a SAMP for a specific area.

Special area management planning as estab-
lished in this chapter is a voluntary compo-
nent of the CMP. Special area management
planning provides local communities with the
opportunity to develop a management pro-
gram to address coastal issues or problems
particular to the local area. SAMPs are appro-
priate where the goals and policies adopted
by the council can be enhanced to address
local concemns. The SAMPs can be used to
enhance protection of unique coastal re-
sources or facilitate intensive use of areas
suited to development. Basically, SAMPs al-
low, but never mandate, heightened manage-
ment for discrete, limited areas without
requiring & for the coast as a whole.

This chapter provides a planning process that
yields a coordinated and cooperative ap-
proach to address complex and often far-
reaching environmental and economic issues.
While specific applications of special area
management planning may vary, common
goals of all plans will be to address environ-
menta! and economic issues through a multi-
jurisdictional and integrated policy approach.
SAMPs may be developed for a large area,
such as Galvesion Bay, or a smaller area,
such as a ship channel.

Section 504.1 defines the terms relevant to
special area management planning. The pro-
visions for nominating a GAPC are contained
in §504.2. Any nonprofit or public citizen
group, local government, political subdivision,
federal or state agency, or the governor may
nominate an area for development of a
SAMP. This section also describes the infor-
mation that must be included in the nomina-

tion. Of particular importance is the discus-
sion of the level of support for the nomination.
Because this is a voluntary program that de-
pends on local support, the council wants to
ensure that there is local support before ap-
proving a SAMP. The procedures for deter-
mining the administrative completeness of the
nomination are also included in this section.
Within 80 days of receipt of an administra-
tively complete nomination, the council wil
complete a preliminary evaluation of the nom-
ination. Section 504. 3 establishes the proce-
dures that the staff will follow in developing a
preliminary evaluation.

Section 504.4 and §504.8 establish expedited
procedures for consideration of a national es-
tuary program's Comprehensive Conserva-
tion Management Plan (CCMP) as a SAMP.
These procedures are appropriate because
most CCMPs are developed over four to five
years with significant public input. Much of
the work needed to support a SAMP applica-
tion, therefore, will aiready have been com-
pleted by the time CCMP development is
finished. The expedited procedures eliminate
duplication of effort, both public and private,
and recognize the extensive public process
used to develop CCMPs.

Section 504.5 govems submission of a
workplan for development of a SAMP. If the
executive committee of the council approves
a nomination under §504.3, the nominating
entity or its designee begins a scoping pro-
cess to identify and assign priority to informa-
tion and issues associated with the proposed
SAMP. Section 504.5 also requires the estab-
lishment of a SAMP committee to draft a
workplan for the development of the SAMP,
sets a schedule for the development of the
workplan, and describes the information
which must be included in the workplan. This
section also requwes that the executive com-
mittee review the worikplan and determine if it
should be accepted and a SAMP developed.

The requrements for developing the SAMP
are included in §504.6. The SAMP must in-
clude a description of the biological, physical,
economic, and cultural values and functions
of the nominated area, funding strategies,
appropriale management strategies and
goals, specific enforceable and nonregulatory
policies to accomplish the identified goals, the
implementation strategy, and other adminis-
trative provisions. The executive committee is
responsible for reviewing the proposed SAMP
and will recommend that the council approve
or reject the nomination.

Section 504.7 establishes the procedures for
council evaluation and adoption of the SAMP.
The SAMP committee may recommend that
the council adopt the enforceable policies of
the pertinent SAMP, through rulemaking, af-
fer providing public notice and the opportunity
for public hearings.

From its outset, the CMP has responded to
the real concemns of Texans: addressing ero-
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sion, protecting coastal natural resources and
balancing environmental protection with eco-
nomic development, among others. The
council the CMP as rules on March
18, 1994 (19 TexReg 1895). The coundil held
seven public hearings, six of them in popula-
tion centers along the entire length of the
Texas coast. The period for public comment
originally expired May 2, 1994. Including both
public testimony at hearings and written com-
ments, nearly 200 commenters offered more
than 1,000 comments on virtually every por-
ion of the CMP during the initial comment
period.

In addition to substantive comments, the
council received numerous requests for addi-
tional time to review the CMP. Numerous
commenters also wished to review, before
the council finally adopls the CMP as rules,
revisions to the proposed rules. Ordinarily,
members of the public who may be affected
by a proposed rule, or have an interest in the
rule, have little opportunity to review and
comment on proposed staff revisions to a
proposed rule before it becomes final. But the
council has consistently valued and incorpo-
rated public participation in developing the
CMP. Rather than satisfying only the mini-
mum standards of uniform practice and pro-
cedure for a state agency in terms of public
notice and comment, the council on June 28
voted to publish the CMP, with proposed revi-
sions, in the Texas Register (19 TexReg
5195). This additional step was taken to en-
swe the widest possble opportunity for
meaningful public review and comment be-
fore the council adopts the CMP.

Accordingly, the comment summaries and re-
sponses are divided into two parts. "Part A"
contains comment summaries and responses
relating to the comments received during the
60-day comment period following the publica-
tion of the interim draft of Chapter 504 in the
July 5, 1994, issue of the Texas Register (19
TexReg 5195). “Part B* contains comment
summaries and responses relating to the
comments received during the original com-
ment period following the publication of Chap-
ter 504, in the March 18, 1994, issue of the
Texas Register (19 TexReg 1895).

General comments were received regarding
the "CMP Document,” which was the subject
of the “Notice of Availability® in the March 18,
1994, issue of the Texas Ragister. The CMP
Document contains descriptions of the en-
forceable and nonenforceable portions of the
CMP. The enforceable portions of the CMP
are Chapters 501, 504, 505, and 506 which
respectively contain: the CMP goals and poli-
cies, special area management planning;
council procedures for state and local consis-
tency with CMP goals and policies; and coun-
cil procedures for federal consistency with the
CMP goals and policies. In addition to reflect-
ing the council's balanced approach to the
protection of the ecological and economic val-
ves of CNRAs, the CMP Document is pre-
pared pursuant to the Texas Natural Re-



sources Code, Chapter 33, Subchapters C
and F, and is intended to satisty the federal
requirements for approval under the Coastal
Zone Management Act (CZMA), 16 United
S ates Code Annotated, §1455(d) . While por-
tions of the CMP Document describe the pro-
visions of Chapters 501, 504, 505, and 506,
the chapters, not the CMP Document, are the
council’'s enforceable policies; the chapter
preambies, not the CMP Document, may be
used to determine the intent of the chapters.
Basad on comments received, the CMP Doc-
umant was reviewed and revised to ensure
consistency and resolve any perceived incon-
sistency with the chapters. To the extent that
any confiicts are perceived when reviewing
the CMP Document and the chapters, or
while implementing the chapters, the chap-
ters prevail.

Editorial changes that do not akter the content
of this chapter have been made to clarity
meaning and to corect grammatical errors. In
order to save space, similar comments and
responses have been combined by section.
General comments on the proposed chapter
and comments on the preamble to the pro-
posed chapter are combined at the end of the
summary of comments.

Certain sections were revised based on com-
ments received on the CMP proposed rules
published in the March 18, 1994, issue of the
Texas Register (19 TexReg 1895), and sub-
saquently revised based on comments re-
ceived on the interim draft of the CMP rules,
published in the July 5, 1994, issue of the
Texas Register (19 TexReg 5195). Para-
graphs in "Part A® of this preamble which
discuss such subsequent changes are itali-
cized for the reader's convenience.

Part A.
Section 504.1.

Regarding §504.1(a)(1), two commenters
stated the that definition of "affected parties”
includes landowners adjacent to a GAPC.
Section 504.2(d), in effect, defines "adjacent”
as being "within 500 feet of the outward most
boundary.” Another commenter requested
clarification of the meaning of "adjacent” in
the definition of “affected parties® found in
§504.1(a)(1). In response to these comments,
§504.1(a)(1) has been amended by substitut-
ing a standard of 500 feet for “adjacent” for
determining whether a person owning land
near a GAPC is an affected party.

A commenter recommended that the defini-
tion of “affected parties® in §504. 1(a)(1) be
revised to include “political subdivisions.” For
clarification, the definition of “atfected parties”
has been amended to include political subdi-
visions that have jurisdiction over the GAPCs,
rather than just local governments of general
Regarding §504.1(a)(5), commenter sug-
gested that the citation to the United States
Code Annotated in the definition of "National
Estuary Plan® should be comrected to read
§1330. The paragraph has been amended
accordingly.

One commenter requested that the definition
ol "nominating entity” in §504.1(a)(6) be
amended to require that non-governmental
nominating entities must have an office lo-

One commenter requested that the GAPC
nomination process in §504.2 be clarified. A
nomination must include a description of the
type of SAMP, its boundary, management
objectives, local support, potential conflicts,
goals and objectives, and names and ad-
dresses of affected parties. Section
504.2(b)(5) has been amended to require that
a majority of the landowners within the GAPC
support the nomination of 8 GAPC area.

A commenter recommended that §504.2(a)
be revised to delete environmental or indus-
trial special interest groups from the kst of
entities that may nominate a SAMP. It was
suggested that nominations should be ac-
cepted only from elected officials, account-
able to the general public, who are charged
with monitaring, regulating, and setting poli-
cies for the area. Another commenter re-
quested that §504.2(b)(5) be amended to
ensure that a nominated SAMP has the sup-
port of the municipalities and counties in the
GAPC. Nomination of a SAMP by a non-profit
or public citizens group is provided for in
§504 2(a); however, §504.2(b)(S) has been
amended to require that a nomination be sup-
ported by a majority of landowners and all
municipalities and counties that have jurisdic-
tion over any part of the nominated area. In
addtion, §504.5(b)(4) provides that a local
official representing an area within the GAPC
must be included in the SAMP committee.
Therefore, regardless of who nominates the
SAMP, a SAMP must be developed and im-
plemented with the participation and support
of local elected officials.

One commenter pointed out the possility
that more than one SAMP could be estab-
lished for the same geographic area and ex-
pressed concemn that the rules did not
address this issue. Section 504.2(b)(2) and
§504.5(d)(4) have been amended to require
the identification of any areas included in an
existing SAMP and to ensure that there are
no conflicts in the goals and policies of the
SAMPs covering all or part of the same ar-
eas.

Concerning §504.2(b)(5), one commenter
noted that the “demonstration of the level of
support for the nomination® of a GAPC is
vague and gives no useful information about
affected landowners’ support or opposition.

218

Ancther commaenter requested that this para-
graph be changed to require °resolutions in
support of the proposed nomination from all
counties and municipalities with jurisdiction
over the nominated area.® Another
commenter stated that it is unclear whether
the resolutions from counties and municipal-
ties must be in support of the proposed
GAPC and that the paragraph is vague be-
cause it does not address what might occur if
a governing body within the GAPC refuses to
&adopt @ resolution. Another commenter re-
quested that this subsection, in addition to
demonstrating a level of support for and op-
position to a GAPC nomination, should re-
quire that a nomination by & nonprofit or
pubiic citizen group demonstrate that a major-
ity of affected kandowners in the GAPC sup-
port the nomination. Section 504.2(b)(5) has
been amended to require that a majonty of
the affected landowners support the nomina-
tion as well as the counties and municipalities
with jurisdiction over the nominated area sup-
port the nomination.

At the September 16, 1994, council meeting,
the member representing the Rairoad Com-
mission moved to amend §504.2(b)(8) to in-
clude mineral and leasehold interest owners.
The motion passed and the paragraph has
been amended accordingly.

Three commenters requested darification of
the notice requirements in §504.2(d). Section
504.2(d) has been revised to identify the no-
tice requirements and to require that such
notice must be provided to all affected
parties, including local governments and all
landowners, regardless of place of residence.

One commenter suggested amending §504.2
to provide that GAPCs must meet the require-
ments of the Texas Natural Resources Code,
Chapter 63, Chapter 15 of this title (relating to
Coastal Area Planning), and applicable local
municipal ordinances or orders of a Commis-
sioners Court. Section 501.10(c) of this title
(relating to Compliance with Goals and Poli-
cies) states that compliance with CMP goals
and policies does not supersede or eliminate
any legal duty to comply with other applicable
statutory and regulatory requirements. The
CMP is a compilation of existing state and
federal regulations which does not abrogate
any duty to comply with other applicable law;
therefore, no change was made based on this
comment.

Three commenters expressed concern about
inclusion of private property in GAPCs and
recommended that the deadline for opting out
be extended. As a matter of policy, the coun-
cil deferred to the private landowners in de-
veloping the SAMP process so that
landowners would not be affected by a SAMP
plan if they opted out of the GAPC. The
council added §504.2(d)(S) and §504.5(d)(8)
to ensure that no landowner’s property rights
would be affected without ther consent. The
pupose of the SAMP process is 1o protect
coastal environmental and economic re-
sources by providing flexibility to local com-
munities.

Regarding §504.2(d)(5), one commenter sug-
gested the addition of a requirement that all
proposals for delineating a GAPC meet the
requirements of the Texas Natural Resources
Code, Chapter 63, thereby eliminating private



landowners’ rights to opt out ol GAPC pro-
posals. To protect private property rights, the
council has made a policy decision to allow
property owners to opt out. No change was
made based on this comment.

One commenter suggested that the word “its"
in §504.2(d)(5) is a typographical error. The
word “its" is appropriate and refers back to
the owner, which may be a person, persons,
a business, or other entity. No change was
made based on this comment.

One commenter was concemed that
§504 2(d)(5) appears to be neorsstom with
proposed §504.5(d)(8) requiring landowner
consent in writing to be inciuded in a SAMP.
Another commenter requested that the “opt
in/opt out” provision be clarified. The council
developed the SAMP program with deference
to private property owners who might not
wish to participate in a SAMP program. A
landowner may opt out of a GAPC pursuant
to §504.2(d)(5). A landowner must also give
written consent to be included within the nom-
inated GAPC as stated in §504.5(d)(8). In
addition, to darify this option, §504.7(b) has
been modified to reflect that a SAMP will not
be approved by the council if the boundaries
include land whose owner either elected to
opt out of the GAPC or did not consent to
have the land included in the GAPC.

Section 504.3.

One commenter expressed concemn that
§504.3 concentrates too much discretion at
the early screening stages of a proposed
GAPC. The preliminary evaluation of the pro-
posed GAPC ensures that the nomination
contains all the required information and that
it complies with the guidelines of the SAMP
program. The preliminary evaluation is not a
final determination. In addition, the proposed
SAMP must be approved by the executive
committee of the council and, ultimately, by
the council, thus ensuring the viewpoints of
all council members are considered in the
SAMP decision. No change was made as a
result of this comment.

One commenter stated that time period for
the preliminary evaluation of a GAPC in
§504.3 of this title (relating to Preliminary
Evaluation of a Nominated Geographic Area
of Particular Concemn) should be extended to
90 days in order to allow more opportunity for
public comment. Section 504.3 has been
amended to lengthen the preliminary evalua-
tion period to 90 days and allow for a
90-day extension period upon request by the
GLO stafi.

Section 504.4.

Regarding §504.4, which provides for auto-
matic acceptance of the nomination of a Na-
tional Estuary Program (NEP) as a SAMP,
seven commenters questioned the effect of
this subsection on local governments and pri-
vate property. Another commenter supported
§504.4. Section 504.4 does not provide for
automatic council approval of a SAMP desig-
nated under the NEP. While §504.4 provides
that the council will accept the nomination of
an NEP, §504.8 requires compliance with
§504.7(b)-(e). In addition, §504.4 has been
changed in response to this commeni. The
automatic nomination provision is not trig-
gered until the local NEP Policy Committee

elacts 1o take advantage of the benefits of
SAMP gpproval. NEP Policy Committees in-
cude a balanced cross section of local inter-
ests, including local govermments, local
business, and local legisiative repre-
sentatives. Once the NEP Policy Committee
initiates the SAMP process, the council must,
prior to final approval, follow detailed public
input procedures. This special procedure for
NEP SAMPs takes into account that NEPs
are the product of a four to five year develop-
ment process which involves all stakeholders.
Requiring NEPs to follow the standard SAMP

- nomination process would be duplicative and

unnecessarily burdensome.

At the September 16, 1994, council meeting,
the member representing the Texas Natural
Resource Conservation Commission
(TNRCC) moved to add an additional public
notice and comment oppoartunity prior to a
NEP plan becoming a SAMP. The motion
passed and §504.4 was amended accord-
ingly.

Section 504.5.

One commenter recommended that repre-
sentatives of persons whose upstream activi-
ties are atfected by a downstream SAMP be
allowed on the SAMP committee and be al-
lowed to opt out of a GAPC. No change was
made because the goals and policies which
are developed during the SAMP process ap-
ply only to those lands within the defined area
of the GAPC and could have no impact on an
upstream use that is outside the boundary.

One commenter requested that local govern-
ments be included in the SAMF scoping pro-
cess in §504.5(a), even if they were not the
nominating entity. Local governments are
represented by the local elected official re-
quired to be a member of the SAMP commit-
tee pursuant to §504.5(b)(4). No change was
made as a result of this comment.

Regarding §504.5(b), one commenter recom-
mended changing "may” to “must® to ensure

participation of all parties affected. The
concemn of this commenter was addressed in
response to other comments received on the
March 18, 1994, issue of the Texas Register
(19 TexReg 1894) proposed rules relating to
SAMPs. Section 504.5(b) has been amended
to provide that the SAMP committee shal/
include a balanced and ri ive cross
seclion of the local community and lists a
number of sectors that must be represented
on the committee. Also added is a require-
ment for notification and invitation to all af-
fected parties to particppate in the formulation
of the workplan for the proposed SAMP. No
further change was made in response to this
comment.

One commenter recommended that
§504.5(b) be revised to require that at least a
majority of the SAMP committee members,
including the representative of local business
or industry and representatives of the conser-
vation organizations, reside within the GAPC
boundary. Another commenter recommended
that commitiee membership be restricted to
residents of Texas to: ensure that local con-
trol will be maintained; and address local is-
sues and to avoid placing coastal residents at
risk of having mandated rules and regulations
imposed upon them by outsiders. According
to §504.5(b), the SAMP committee must in-
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clude a balanced and representative cross
section of the local community; however, §m-
ting the committee membership to those re-
siding within the GAPC wouild not allow the
interests of all aflected parties to be ad-
dressed. Furthermore, restricted membership
as proposed by the commenter could exclude
those with significant invesiments at stake in
the GAPC. Finally, the nominating entity must
extend committee membership to all affected
parties and landowners within the nominated
GAPC, thus ensuring adequate local control.
No change was made based on this com-
ment.

Regarding §504.5(b)(2), one commenter
asked that this paragraph be revised by delet-
ing "both® and “national or a local” because
this provision represants twice as much rep-
resentation as business, science, elected offi-
cials and landowners. The composition of the
SAMP committee must include a repre-
sentative cross section of the local commu-
nity. To achieve balance among
stakeholders, the SAMP committee includes
two representatives with economic interests
(a local business or industry representative
and a local landowner who owns property in
the GAPC), two conservation representatives,
and two unaffiiated representatives (the sci-
entist and the local govermment elected offi-
cial). In response to this comment, the
requirement that one conservation repre-
sentative be affiiated with a national organi-
zation has been removed.

One commenter requested clarification re-
garding the qualifications of the scientist re-
qured to be a member of the SAMP
committee under §504.5(b)(3). Section
504.5(b)(3) requires that the scientist be unaf-
fiiated with any other kisted committee mem-
ber and possess expertise in coastal and
marine issues. It is not appropriate to estab-
lish detailed rules for credentials, back-
ground, affiliations, or residence for the
scientist in this chapter. The council puts a
premium on flexibility and local control; there-
fore, these matters are best left to the nomi-
nating entity. No change was made based on
this comment.

One commenter requested clarification re-
garding the requirement in §504. 5(b)(4) that
a local elected official be a member of the
SAMP committee. Local elected officials meet
the requirements of §504.5(b)(4) if the juris-
diction of therr office includes all or part of the
area covered by the GAPC. No change was
made based on this comment.

Regarding §504.5(b)(5), one commenter re-
quested clarification regarding the qualifica-
tions of the landowner required to be a
member of the SAMP committee. A qualified
landowner owns real property located within
the GAPC. No change was made based on
this comment.

One commenter requested clarification of the
phrase "in writing,” as used in §504.5(b)(6).
The phrase *in writing” is mentioned twice in
§504.5(b)(6) . First, the invitation for member-
ship on the SAMP committee shall be ex-
tended “in writing” to all affected parties and
landowners within the nominated GAPC. Sec-
ond, the nominating entity must nolify the
secretary of the executive committee of the
council, “in writing,” of the SAMP committee



participants. In addition, the written notice to
the executive committee must be given as
early as possdie. In both contexts in which
the phrase is used, it means written notifica-
tion by mail and not a notice published in a
newspaper. No change was made based on
this comment.

One commenter requested clarification re-
garding use of the phrase “nominating com-
mittee” in §504.5(b)(6). This paragraph has
been amended by substituting “nominating
entity,” for “nominating committee.’

Section 504.6.

For purposes of clarification, §504.6(b) and
§504.7(b) have been changed to reflect that
the executive committee (in §504.6(b) and
the council (in §504.7 have within their discre-
tion the ability to reject the nomination of a
GAPC which does not fulfill the other require-
ments of this chapter.

Section 504.7.

Two commenters asked that §504.7 be modi-
fied to aflow a landowner to “opt out® at any
time, either before or after adoption of a
SAMP. No change was made pursuant to this
comment, because of the administrative bur-
den and uncertainty of developing a SAMP
with a fluctuating boundary. If a SAMP is not
working, landowners have the option of hav-
ing the SAMP committee request that the
SAMP be withdrawn.

One commenter suggested that it was un-
clear under §504.7 how a SAMP would be
managed after council approval. According to
this commenter, management must be by ap-
propriate govemmental agencies that are ac-
countable to the public at large and not to any
specific special interest group. After adoption
of a SAMP, pursuant to §504.7(e), the en-
forceable SAMP policies are incorporated into
the CMP. State agencies and political subdi-
visions would then be required to act consis-
tently with these policies as provided in
Chapter 505 of this title (relating to Council
Procedures for State Consistency with
Coastal Management Program Goals and
Policies). Because no staff members will be
hired by the council, existing agencies will
monitor permits and other regulatory aspects
of ther respective responsbilities relating to
SAMPs. Section 504.6(a)(4) requires the des-
ignation of a lead agency to coordinate the
SAMP monttoring activities of all invoived en-
tities including local, state or federal agen-
cies. If the CMP receives federal approval,
federal agencies would also be required to
act consistently with the policies developed
through the SAMP process. Special interest
groups have the opportunity to participate and
to serve on the planning committee, but will
not be solely responsible for the management
of a SAMP. No change was made based on
this comment.

One commenter requested clarification of
§504.7(b) regarding the procedures for adopt-
ing SAMPs other than those involving NEPs.
Section 504.7(b) has been amended to pro-
vide that the council cannot approve a SAMP
containing land for which the owner has
opted out of the GAPC under §504.2(d)(5) or
did not consent to the inclusion of the land
under §504.5(d)(8).

One commenter requested that al SAMPs be
available in city lbraries, as well as county
Bbraries. The council weicomes public sup-
port and participation in SAMP area pro-
grams. To this end, the councl will make
available all SAMPs for public use. Section
504.7(d) has been amended to reflect this
request.

Conceming §504.7(h)(2)(D), one commenter
stated that local government support should
be a prerequisite for both the original SAMP
applications and major amendments to the
SAMP. Another commenter asked that the
council require local govemment support as a
prerequisite for major amendments to
SAMPs. Because implementation of a SAMP
requires support and, in some cases, Mmoni-
toring and administration by a local govern-
ment, §504.7(h)(2)(D) has been amended to
include language which states that a resolu-
tion from a local government is required for
council review of major amendments to the
SAMPs.

Two commenters requested that
§504.7(1)(1)(A) be changed to include that a
request to withdraw approval of a SAMP
should be considered by the council if such a
request is made by the majority of SAMP
committee members rather than requiring
unanimous consent. In response to this com-
ment, §504.7())(1) (A) has been amended to
require the council to consider withdrawal of
approval of a SAMP upon receipt of a request
from a majority of the SAMP committee mem-
bers rather than requiring a unanimous re-
quest fom the committee. Based on
comments received, §504.8 has been
amended to clarify that drat CCMP policies
must be enforceable and suitable for adoption
as rules before the council will approve a
CCMP as a SAMP.

General comments.

Two commenters expressed concem that this
chapter would impose additiona! burdens on
landowners and their ability to develop prop-
erty and questioned whether any benefits
would accrue to landowners that agree to
participate in a SAMP. This chapter provides
an opportunity for citizens groups and local
govemments to develop a plan to manage
coastal resources. Before a SAMP is ap-
proved, property owners will be consulted in
developing a plan as provided in §504.6,
which requires an evaluation of all relevant
factors in determining if an area should be
adopted as a SAMP. A landowner will not be
included in a SAMP unless consent is given
pursuant to §504.5(d)(8). SAMPs will not im-
pose any additional restriction on the use of
property within the GAPC unless i is within
existing statutory and regulatory authority. In
addition, the landowners within the GAPC
must have consented to the adoption and
application of the policies. The rationale for
the development of a SAMP, and the related
consent of a property owner, is to achieve
some goal or benefit for the GAPC that is
permissible, but not necessarily available, un-
der the CMP goals and policies. The council
believes that the SAMP process provides
valuable flexibility to local communities to de-
velop a management plan which is unique to
a specific area with assured predictabilty in
its implementation. No change was made
based on this comment.
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. to the appiicable CM

Regarding this chapter, one commenter
questioned the effectiveness of a SAMP
where many landowners did not choose fo
participate and inquired about: the percent-
age of landowners needed to participate for a
SAMP to be effective; what happens to those
that do not participate; and enforceabls poli-
cies of a SAMP and who they are enforceable
against. As provided in §504.5(d)(3), the
SAMP committee is required 1o develap the
boundary for a proposed SAMP. Although no
specific percentage of participation is re-
quired, if many landowners choose to “opt
out,” § may be prudent for the committee to

port. Local support is also taken into consid-
: e i hsati and

who "opt out" of

pate in the SAMP, the
veloped, which may allow more intense

or provide more resource protection than
cifically provided in the CMP, will apply to
their property upon adoption by the council.
No change was made on this
ment.

com-
Two commenters, while recognizing that
some areas within the CMP boundary may
require special management, requested clari-

is n
tended to be utilized to address general re-
source management problems. Pursuant to
§504.5, the SAMP process is i to
provide the opportunity for local communities
to develop plans for a specific or unique area
nominated by citizens of that area for special

E

the appilication of the requirements of §504.5,
with the cooperation of landowners, 1 is pos-
sbie to identify the area of particular concern,
the nature of the concem, the qualities and
values that need management, and the prior-
ity of uses in a manner that wil protect both
the ecological and economic vitality of
CNRAs. No change was made based on this
comment.

Part B.
Section 504.1.

One commenter requested addition of a defi-
nition of “"coastal areas for intensive use” to
§504.1. "Coastal areas for intensive use” is
not a term of art and may include, for exam-
ple, coastal areas of intensive use for high
density or “clustered” development, as well
as commercial or recreational harvesting of
natural resources. Defining "coastal areas for
intensive use” may have the unintended con-
sequence of limiting this type of SAMP.
Therefore, no change was made in response
to this comment.

One commenter stated that the “guidelines’
described in §504.1(a)(2) needed to be clari-
fied and provided. The guidelines will be de-
veloped afler adoption of this chapter, and



will be clarified during the guideline develop-
ment process. No change was made based
on this comment.

Regarding §504.1(a)(2) and “coastal areas
for multiple use,” one commenter stated that
there must be a balance between the existing
development and development projected for
the futwre in an area containing important
coastal natural resources. The commenter
stated that a large amount of development in
an area does not necessarily mean that a
sensitive area should be sacificed. The
SAMP process does not prescribe the type of
SAMP which may be developed; that decision
is loft to nominating entities. Therefore, the
SAMP process does not contemplate the
*sacrifice” of sensitive areas or place a pref-
erence on development. No change was
made based on this comment.

One commenter asked that the phrase “pro-
gram guidelines” be clarified in §504.1(a)(2).
Section 504.1(a)(2) defines “approved pro-
gram guidelines®; these guidelines will be de-
veloped to provide more specific criteria and
standards necessary to develop SAMPs. Be-
cause the guidelines will be developed using
a process specific to SAMPs, SAMPs cannot
be approved prior to the establishment of
guidelines. No change was made based on
this comment.

One commenter requested that the definition
of GAPC, provided in §504.1(a) (4), be
amended to only include areas requiring pre-
servation or restoration, to reflect the mini-
mum federal requirements in the Code of
Federal Regulations, Tile 15, Part 923,
Subpart C, §923.22. To provide the greatest
protection to the ecological and economic re-
sources of the Texas coast, this chapter pro-
vides a procedure for the designation of a
variety of GAPCs, including GAPCs desig-
nated for the purpose of preservation or res-
toration. The Code of Federal Regulations,
Title 15, Part 923, Subpart C, §923.22
(pertaining to designations of GAPCs for pre-
servation and restoration) provides minimum
federal requrements . that states must follow
to receive federal approval of a coastal man-
agement program. The CZMA, 16 United
States Code Annotated, §1455a(b), and as-
sociated regulations provide that states may
designate GAPCs for other purposes, such
as wateriront redevelopment, ports, public ac-
cess, and reasonable coastal-dependent eco-
nomic growth. The definition of GAPCs, as
provided in §504.1(a)(4), has been revised to
clarify that a proposed GAPC must be the
minimum size necessary to achieve the pur-
pose of the GAPC nomination, and to better
reflect the various purposes and require-
ments of GAPCs.

One commenter requested inclusion of “port
authorities™ in the definition of “nominating
entities™ in §504.1(a)(6), and two commenters
requested the deletion of "nonprofit” or "public
citizen group” from the definition, stating that
such nominations involve improper delegation
ot traditional governmental functions. Regard-
ing the first comment, port authorities and
navigation districts created under the Texas
Constitution, Article XVI, §59(b), are poiitical
subdivisions authorized to perform duties
similar in nature to the duties of a state
agency. Based on the quasi-govermmental
nature of port authorities and navigation dis-

tricts, §504.1(a)}(6) and §504.2(a) were
amended to specifically include “political sub-
divisions." Regarding the second comment,
nonprofit and public citizen groups have not
been deleted from §504. 1(a)(6), as no un-
lawful delegation of authority is granted to the
nominating entity pursuant to the SAMP nom-
ination process. Only the councid has the
power to act on a SAMP nomination.

Ancther commenter stated that “nominating
entity,” as defined in §504.1(a) (6), should
include individuals, and not be Emited to spe-
cific groups. Another asked that private land-
owners be inchuded as a “nominating entity.”
The CZMA, 16 United States Code Anno-
tated, §1455(d)(14), requires state programs
to provide for public participation in permitting
other similar decisions. The council considers
the designation of SAMPs {0 be the type of
decision in which the public should partic-
pate. The rule provides guidance as recom-
mended by the federal regulations regarding
SAMPs, as provided in the Code of Federal
Regulations, Title 15, Part 923, Subpart C,
§923.21(b)(1)(i). Based on this comment,
and to provide guidance in accordance with
the Code of Federal Regulations, Title 15,
Pat 923, Subpat C, §92322(b)®m),
§504.1(a)(6) has been amended to require
that the membership of each non-
govermnmental nominating entity must include
at least one person owning land located
within the boundaries of the GAPC.

One commentesr asked that §504.1(b)(3).
identifying the meaning of the acronym
"CNRA," be revised to specifically provide for
protection and restoration of such areas. Be-
cause §504.1(b)(3) does not address sub-
stantive considerations, no change was made
based on this comment. However, it should
be noted that SAMPs may be developed to
provide for protection and restoration of
CNRAs, as this chapter allows for the devel
opment of SAMPs for economic, as well as
ecological purposes. Development of SAMPs,
including choice of the type of GAPC, is
within the discretion of the nominating entity
and the SAMP commitee, as respectively
defined in §504.1(a)(6) and §504.5(b).
Section 504.2.

One commenter stated that the SAMP pro-
cess may affect a local tax base by imposing
additional restrictions. One commenter stated
that the SAMP nomination process provided
in §504.2 fails to provide any meaningful par-
ticpation by affected parties or individuals
opposed to the creation of a SAMP. The
commenter stated that the council’s abilty to
designate and/or accept a SAMP over the
objections of persons most directly affected
contravenes the notion of a voluntary pro-
gram. Another commenter suggested that
only a property owner or subdivision owning
or encompassing the CNRA should be at
lowed to volunteer the property for inclusion
in a SAMP. Two commenters questioned
whether the SAMP process was “voluntary,”
and one commenter recommended adding
policies that govern the nomination and man-

agement of private third-party property nomi-

nated or included in a SAMP. Meaninghul
participation by affected parties is essential fo
the development of a SAMP. As proposed,
the chapter could be interpreted to allow a
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nomnlmo entity to create a SAMP encom-

passing private property, without giving prop-
erty owners and other affected parties

of uses, ranging from construction and uss of
ion 1 P xiction and d
of industrial facilities. The SAMP program can
be used to develop management plans indi-
vidually suited for these various uses. To
clarity what, if any, property may be eligible

for inclusion in a SAMP, the definition of
GAPCs, as provided in §504.1(a)(4), has
been modified. Drawing on the custent prac-
tice in the municipal zoning conlext, new
§504.2(d) has been added to require that
notice of a GAPC nomination be given to
adjacent landowners within 500 feet from the
outward-most boundary of a nominated
GAPC via first class mail. Section 504.2(b)
(5) has been amended to require that the
nomination include a demonstration of the
level of support for and a description of the
opposition to the SAMP, as well as any rele-

§504.1(a)(8) has been amended so that the
defintion of a SAMP no longer includes the
word “voluntary.® Further, a property owner
will not be included in a SAMP if such prop-
erty owner notifies the nominating entity of
any objections to inclusion of the property
pursuant to new §504. 2(d)(5). Finally, the
written consent of the property owners within
the GAPC is now required in §504.5(d)(8).
The increased opportunity for public input
gives the public adequate opportunity to ad-
dress any effects on the tax base which may
resul from a SAMP.

One commenter requested that §5042 be
amended to identify GAPCs on a generic
and/or site-specific basis, and recommended
that such amendments describe the nature of
the concem for these areas, describe how the
concems are resolved and provide guidelines
for priorities of uses in these areas. Regard-
ing §504.2(b), one commenter stated that
promoting the use of GAPCs conflicts with
designating and specially managing these ar-
eas fo protect ther resowces. The
commenter stated that nominations of
GAPCs should include a method of designat-
ing areas of preservation and restoration, and
recommended adding the following areas of
local concem to the CMP: Galveston Seawall
and East Beach (dunes); San Luis Pass Flats
(rookery); San Jacinto River; and Bermuda
Beach subdivision on West Galveston and
other subdivisions on Bolivar Peninsula. An-
other commenter supported the use of
SAMPs for coastal areas for intensive use,
and stated that the Houston Ship Channel
may qualify as a GAPC. Based on these
comments, the definition of GAPC, as pro-



vided in §504.1(a)(4), has been revised to
more domyudemuymemnstrmmaybe

subject to this chapter. The revised definition
o. GAPC 8 intended to provide notice to
pummmmiﬂqru{hmlqnp-

nominate GAPCs. While it is true that individ-
ual citizens cannot nominate GAPCs, citizen
groups can, pursuant to §504.1(a)(6). Be-
cause an opportunity for meaningful citizen
input is provided, no change was made
based on this comment.

One commenter stated that §504.2(c) should
require notice by mail in addition to publica-
tion in the Texas Register, and that there
should also be a 30-day comment period.
Based on this and other comments received
regarding public notice and notice to affected
property owners, §5042(c) and §504.2(d),
now §504.2(e), have been amended to clarify
the required timing and content of public no-
tice and response to notices of administra-
tively incomplete nominations.

One commenter asked that §504.2(d), now
§504.2(e), be incorporated into the state and
federal consistency review process. Because
state and federal consistency involves council
review of agency and subdivision actions,
and SAMPs may frequently be created by
non-governmental entities, SAMPs are not
subject to consistency review. However,
based on this and other comments received,
§504.6(a)(8) has been amended to clarify that
SAMPs must be in compliance with the CMP
goals and policies.

One commenter stated that §504.2(c) fails to

provide sufficient opportunity for public com-
ment and, therefore, support for a nominated
SAMP cannot be properly evaluated during
the preliminary evaluation of a SAMP nomi-
nation, as required by §504.3. To address
these concemns, the commenter suggested
amendments to §504.2(c) which would allow
the GLO staff a period of at least 60 days, as
opposed to 30 days, to adequately solicit,
receive and consider public comment dumq
the preliminary evaluation of a SAMP nomi-
nation. Based on these comments, §504.3
was amended to allow for an extension of the
30-day time period to 60 days. In addition,
based on this comment, §504. 3 has been
amended to clarify the nature of the GLO's
recommendations to the executive committee
of the council and the committee’s role in
approving or disapproving the recommenda-
tion, and §504.2(c) has been amended to
require thal nominating entities include a re-
quest for ptblic comment, describe the
GAPC, and give the address of the council
secretary in the notice of acceptance of con-
sideration of a SAMP nomination which is
published in a regional or local newspaper.
Section 504.2(d) has been added and re-

quires the council segetary to give notice to
owners of property within the GAPC and
within 500 feet of the GAPC. (Previous
§504.2(d) is now §504.2(e).) Also based on
this comment, §504.5(a) and (b) have been
amended to require identification of conflicts
and recommendations to address the con-
fiicts as part of the scoping process.
Section 5043.

Regarding §504.3, one commenter asked for
amendments which would require the GLO
staff to determine whether NEPs can be nom-
inated as SAMPs on a case-by-case basis.
Another commenter expressed concem re-
garding the “exemption” of NEPs from the
SAMP nomination process. Because §504.3
provides that nominations of NEPs are auto-
matically accepted by the coundil, & is not
necessary to require the GLO staff to make
such a determination. The intent of §504.3 is
to avoid state duplication of the rigorous fede-
ral NEP development process, which ad-
dresses many of the same concems as the
SAMP development process. No change was
made based on this comment.

Section 504.4.

One commenter asked for the addition of
"coastal preserves approved by the GLO" to
§504.4, relating to automatic acceptance of
the nomination of a NEP as a SAMP. Unlike
coastal preserves, NEPs are required to de-
velop a CCMP, which takes approximately
five years to develop. Much of the information
required for a SAMP nomination will have
been gathered during the process of develop-
ing the CCMP. Coastal preserves do not re-
quire the same rigorous development process
as NEPs. Coastal preserves may properly be
nominated as a SAMP; however §504.4 was
not amended to provide automatic accep-
tance of coastal preserves as a SAMP.

One commenter asked if there was a memo-
randum of agreement (MOA) between the
GLO and the TNRCC on NEPs and the CMP,
as provided for in §504.4. The commenter
requested public review and comment re-
garding this issue. Section 504.4 provides for
the automatic acceptance of the nomination
of a NEP as a SAMP. Provisions relating to
an MOA are not inciuded; however, MOAs
could be developed on an as-needed basis,
and the parties to the MOA would not neces-
sarily be the GLO and TNRCC. No change
was made based on this comment.

Section 504.5.

- One commenter asked that §504.5 be

amended 1o provide for an expedited SAMP
approval process for areas which are rela-
tively small and in which a majority of the
affected parties are in agreement as to the
SAMP. The suggested process would allow
development of a SAMP without the detailed
workplan required by §504.6, and the scoping
process required in §504.5(a) would be used
to write the SAMP. The commenter also sug-
gested that the executive committee of the
council should approve a SAMP through the
expedited approval process. The SAMP com-
mittee is required to submit a workplan no
later than six months after the date of ap-
proval of the nomination by the executive
committee of the council;, therefore, the
SAMP committee may expedite the process
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by submitting the workplan sooner. The scop-
ing process consists of the preliminary phase
of mformation gathering for the workplan, and
may be used to develop the woriplan.
Pursuant to §504.7, only the council can ap-
prove a SAMP; therefore, the suggestion that
§504.5 be amended to allow the executive
committee of the council to approve a SAMP
was not incorporated. However, §504.7(f)
was added to allow the council to preview the
SAMP upon the nominating entities written
request.

One commenter stated that the language in
§504.5(b) should be changed to require the
participation of affected parties in the SAMP
committee. The council will not compel partic-
palion in a SAMP commitiee; however,
based on this comment, §504.5(b) has been
revised to require that a nominating entity
must invite the participation of affected
parties, other interested parties and persons
or groups with scientific expertise. The nomi-
nating entity must provide to the secretary of
the executive committee of the council notice
of the participants of the SAMP committee. In
addition, §504.5(d)(3) has been amended to
require that the workplan include a delinea-
tion of the boundaries of the property within
the GAPC that is not included in the SAMP
(pursuant to the landowner’s request).

One commenter stated that the council
should review the SAMPs to avoid wasting
time on plans that will not be approved by the
council. The council meets quarterly, and to
require preliminary review of SAMPs by the
councd miglt result in undue delay of the
SAMP process. The executive committee of
the council is comprised of representatives of
council members and is required to conduct a
review of the SAMP prior to submission to the
council in §504.7. However, the council will
review a proposed SAMP upon the request of
the SAMP committee pursuant to §504.7(f).
Section 504.6.

Many commenters asked that no changes be
made to §504.6(a)(1)-(7). Based on other
comments received on this subsection,
changes were made.

One commenter asked that §504.6(b) and
§504.7(a) be amended to require that the
executive committee of the council set a spe-
cific schedule for revisions and the review of
the revised plan by the executive committee
of the council, and to include a time limit of no
more than three months to accomplish these
tasks. Based on this and other comments
received, this chapter now includes
§504.7(g)-(), relating to amendments to
SAMPs and withdrawal of council approval of
SAMPs.

One commenter suggested that one of the
required elements of the SAMP should be "a
discussion of curent state, regional and local
plans and/or reguiations which may impact
the development of the SAMP.” The sugges-
tion to include a discussion of current state,
regional and local regulations which may im-
pact the development of the SAMP would
better define the legal parameters of the
SAMP; however, requiring a discussion of
curent state, regional and local plans is not
practical because the nominating entity may
not have access to all plans. Based on this



comment, §504.6(a)(9) has been added to
require a description of current land manage-
ment plans relevant to the SAMP.

As requested by one commenter, and to be
consistent with the language of §504.7(a),
§504.6(a)(8) has been amended to require
nclusion of a discussion of the SAMP’s pro-
posed compliance with the CMP goals and
policies.

Section 504.7.

Regarding §504.7(d), one commenter stated
that & is as important to solicit public input
from citizens residing throughout the state as
it is to solicit input from coastal citizens be-
cause the coast belongs to all Texans. The
commenter asked that the entire SAMP be
subject to public review and comment. All
Texans will have an opportunity to review and
comment on a SAMP, because a SAMP’s
enforceable policies will be published as pro-
posed rules in the Texas Register, and
SAMPs will be published in their entirety in
the “In Addition” section of the Texas Regis-
ter. The commenter also stated that the
SAMP program is not fully thought out. Re-
garding this statement, this chapter provides
the minimum elements of the SAMP program.
More specific information will be provided
through the approved SAMP program guide-
knes identified in §504.1(a)(2) and through
each SAMP. The public will have the opportu-
nity to review and comment on the guidelines
and individual SAMPs. No changes were
made based on these comments.

One commenter requested that §504.7 be
amended to provide standards for council ap-
proval and withdrawal of a SAMP nomination.
Another commenter asked who would coordi-
nate the SAMPs. The standards for approval
of a SAMP are provided in §501.12 (relating
to Goals). The council has the authority to
review the proposed SAMP for consistency
with the CMP goals and policies, and thereby
coordinate the SAMP. Therefore, there is no
need to impose additional standards on the
council for reviewing SAMPs. However,
§504.7(a) was amended to clarify the sched-
ule for approval. Based on this and other
comments, §504. 7(g)-()) have been added to
provide for withdrawal or amend-
ment of a SAMP.

One commenter recommended that a seven
member vole for approval of a SAMP should
be required or, at a minimum, four votes.
Based on this comment, §504. 7(e) now re-
quires the vote of at least four council mem-
bers to adopt a SAMP, and §504.7(b) now
requires the vote of at least four council mem-
bers to approve a SAMP.

One commenter requested that §504.7(e) be
amended to allow the council to adopt new
enforceable policies for only those portions of
the SAMP which are enforceable. Section
504.7(e) refers to the council's ability to incor-
porate the enforceable policies of a SAMP
into the CMP. Therefore, such policies will not
be "new,” as they are incorporated from the
SAMP, and only enforceable policies can be
adopted. However, §504.7(e) was amended
to clarify that only the enforceable policies of
a SAMP will be incorporated into the CMP.

Section 504.8.

Conceming §504.8, one commenter asked
for clarification of the schedule for the various
steps that must be taken to adopt a NEP
CCMP as a SAMP. Section 504.8 requires
that such adoption must occur pursuant to
§504.7(b) -(e). The schedule is dependent
upon faclors such as the timing of the sub-
mission of the CCMP to the council relative to
the next regularty scheduled councidl meeting,
publication of the enforceable policies as pro-
posed rules in the Texas Register, publication
of the SAMP in its entirety in the *in Addition”

__sediononhe Texas Register, and the sched-

as written and asked that this section not be
changed. Section 504.8 was not changed.

General Comments.

Regarding this chapter, one commenter
asked what regulatory authorty SAMPs
would have. Another commenter was con-
cemed SAMPs would supersede the CMP.
SAMPs are a voluntary part of the CMP and,
therefore, may not supersede the CMP. The
SAMP will not have any separate regulatory
authority. No change was made to the chap-
ter in response to this comment.

Regarding this chapter, one commenter
asked that the protection of the coast be the
main focus of this chapter, rather than eco-
nomics. The CMP embodies a balanced and
reasonable approach to management of
coastal resources, and the CMP's primary
focus is on the economic and ecological
value of the coast. However, in this chapter
the focus of the various SAMPs is within the
discretion of the pertinent nominating entities
and the SAMP committees; this chapter does
not mandate a preference. Therefore, no
change was made based on this comment.

Two commenters were pleased t0 see that
high intensity use is recognized as a basis for
developing a SAMP. Three commenters gen-
erally supported the SAMP program and
hoped that Galveston Bay and the Laguna
Madre/Rio Grande would soon be included in
the SAMP program. This commenter recom-
mended that the specific reference to high
inensity use SAMPs should also be provided
in other sections. Another commenter con-
curred and recommended that §501.12 of this
fitle (relating to Goals) and §501.14 of this
title (relating to Policies for Specific Activities
and Coastal Natural Resource Areas) be
modified to clarify that the CMP goals and
policies that apply within a SAMP are a func-
tion of the SAMP’s specific use designation.
The SAMP process established in this chap-
ter recognizes that SAMPs may have policies
which are unique to the property within the
GAPC; however, the determination as to the
applicability of specific CMP goals and poli
cies to a particular SAMP will be made
pursuant to the development of a SAMP
workplan and the councl adoption of a
SAMP. No change was made based on these
comments.

Regarding this chapter, one commenter in-
quired as to which entity would be responsi-
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ble for developing the approved program
guidelines. The guidelines will be developed
by the council, aided by state agency staff.

One commenter stated that this chapter will
not require consistency of local government
projects. The commenter asked why the CMP
should allow increased local management of
the coast. Local governments provide the
frontline protection of the economic and envi-
ronmental benefits of the coast, and have a
direct and continuing interest in protecting
those benefits. However, this chapter bal-
ances increased local management of the
coast with state and federal oversight. Under
§504.1(a)(5), many entities wil have a
Qreater degree of involvement in managing
the coast through the SAMP process, which
provides a system for individualized manage-
ment of areas, based on the specific requrre-
ments and uses of those areas. No change
was made based on this comment.

One commenter suggested that SAMPs
should be managed by a governmental entity
with accountability to the public. The council
will oversee the management of all SAMPs
after council adoption of a SAMP. The council
is the governmental entity responsbie for
managing SAMPs, and the council is ac-
countable to the public. However,
§504.6(a)(4) has been revised to require
dentification of the entity responsiie for co-
ordinating and tracking the SAMP. This revi-
sion does not affect the council's authority
because the entity identified pursuant to the
amendment to §504.6(a)(4) will be responsi-
ble for the SAMP on an administrative, as
opposed to managenal, level. In addiion,
§504.7(j) has been added to provide the pub-
lic with information and clarify the role of the
council after a SAMP has been approved.
Section 504.7() requires that every four years
the GLO will provide the council with a report
on existing approved SAMPs as part of the
GLO’s biennial report to the legislature in
alternating biennia.

Ancther commenter expressed general ap-

-proval of this chapter and encouraged the

council to create a TNRCC office on the
mainland of Galveston County, designated as
the Central Office for Galveston Bay, o man-
age SAMPs in Galveston Bay. The creation
of a TNRCC office remains within the
TNRCC's discretion; therefore, no change
was made based on this comment.

Groups and associations in opposition be-
cause they requested changes in, or other-
wise expressed dissatisfaction with, the
chapter were: City of Baytown; Baytown Re-
finery; City of Corpus Christi; The Fordyce
Company; Friendswood Development Com-
pany; Galveston County Beach Park Board of
Trustees; Greater Houston Builders Associa-
tion, Gulf Coast Waste Disposal Authority;
Hamis County; Harris County Engineering
Department; Harris County Flood Control Dis-
frict; Hollywood Marine, Inc.; Houston-
Galveston Area Council; Houston Lighting
and Power Company; National Marine Fish-
eries Service (Habitat Conservation Division);
Nueces County Coastal Management Com-
mittee; Nueces County Economic Develop-
ment Focus Group; Oryx Energy; Port of
Brownsville; Society of Independent Profes-
sional Earth Scientists; San Jacinto River As-
sociation; South Texas Cotton and Grain



Assodiation, Inc.; Texas and Southwestern
Cattle Raisers Association; City of Texas
City; Texas Chemical Council; Texas Depart-
ment of Agriculture; Texas Ports Association;
Texas Rairoad Commission; Texas Water
Conservation Association; United States De-
partment of Commerce (National Oceanic
and Atmospheric Administration); United
States Environmental Protection Agency (Re-
gion VI).

Groups and associations expressing support
for the chapter were: Galveston Bay Founda-
tion; Galveston Bay National Estuary Pro-
gram; Houston Audubon Society; Texas
Chemical Council.

Groups and associations expressing general
suppart or opposition to the CMP are listed
under Chapter 501 of this title (relating to
Coastal Management Program).

The new sections are adopted pursuant to the
authority provided in the Texas Natural Re-
sources Code, Chapter 33, Subchapter C,
and the Texas Natural Resources Code,
Chapter 33, Subchapter F (Coastal Coordina-
tion Act), which require the GLO 1o develop
the CMP and the council to promuigate the
CMP goals and policies, and the Texas Gov-
emment Code, Chapter 2001, Subchapter A,
which requires the council to adopt rules of
practice setting forth the nature and require-
ments of all formal and informal procedures.

§504.1. Definitions.

(a) The following words, terms, and
phrases, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

(1) Affected parties-Persons
owning land in or within 500 feet of the
outward most boundary of a geographic
area of particular concemn and those federal,
state, and political subdivisions with juris-
diction over the geographic area of particu-
lar concern.

(2) Approved program guide-
lines-Special area management planning
guidelines that describe program standards
and criteria for nomination of a geographic
area of particular concemn, the evaluation
and approval of workplans, and contents of
special area management plans as required
by this chapter. Guidelines shall be ap-
proved by the council.

(3) Council-The Coastal Coor-
dination Council.

(4) Geographic area of particu-
lar concern-An area within the coastal man-
agement boundary (as identified in §503.1
of this title (relating to Coastal Management
Program Boundary)) which is designated by
the council as requiring special area man-
agement planning due to the area’s ecologi-
cal, geological, physical, scientific,
recreational, aesthetic, historical or cultural
values; or the area’s potential for significant
economic benefits, such as ports, harbors,
and waterfront areas. Geographic areas of
particular concern shall be at least the mini-

mum size necessary to achieve the purpose
of the geographic areas of particular con-
cern nomination.

(5) National Estuary Program-A
program esubhshed for nationally signifi-
cant estuaries under the Clean
Water Act, §320, 33 United States Code
Annotated, §1330, in order to convene a
management conference whose primary ob-
jective is to develop a Comprehensive Con-
servation and Management Plan to protect
an estuary's water quality and natural re-
sources.

(6) Nominating entity-The gov-
ermor or any nonprofit or public citizen
group, local government, political subdivi-
sion or federal or state agency that submits
a nomination of a geographic area of partic-
ular concem for consideration by the coun-
cil, provided, however, any nominating
entity comprised solely of 2 nonprofit or
public citizen group must have at least one
member who owns land located within the
boundaries of the geographic area of partic-
ular concern nominated as a special area
management plan.

(7) Scoping process-The organi-
zation of a special area management plan-
ning committee that identifies and assigns
priority to information and issues to be ad-
dressed by the proposed special area man-
agement plan.

(8) Special Area Management
Plan-A plan that includes in words, maps,
or illustrations a detailed and comprehen-
sive statement of policies providing for pro-
tection of coastal natural resource areas,
other relevant coastal resources, and rele-
vant economic growth and a statement of
the mechanisms for timely implementation
of the policies in a specific geographic area
within the coastal area boundary.

(b) The following abbreviations,
when used in this chapter, shall have the
following meanings.

(1) CCMP-Comprehensive
Conservation and Management Plan.

(2) CMP-Texas Coastal Man-
agement Program.

(3) CNRAs-Coastal natural re-
source areas, as defined in §501.3(a)(5) of
this title (relating to Definitions and Abbre-
viations).

(4) GAPC-Geographic area of
particular concemn.

(5) GLO-General Land Office.

(6) NEP-National Estuary Pro-
gram.

(7) SAMP-Special area man-
agement plan.

§504.2. Nomination of a Geogmpluc Area
of Particular Concern.

(2) Nominating Entity. Any non-
profit or public citizen group, local govern-
ment, political subdivision, federal or state
agency, or the governor may nominate a
GAPC for consideration by the council.
Nominations shall be submitted on a stan-
dard form to the GLO staff. Nomination
forms are available upon request from the
GLO staff.

(b) Standard Nomination. The nom-
inating entity shall demonstrate that the pro-
posed GAPC meets the approved program
guidelines and shall include the following
information relevant to the specific area:

(1) the type of GAPC as defined
in the approved program guidelines;

(2) a delineation of the bound-
aries of the nominated GAPC, including
identification of any geographic areas
within the boundary that are already in-
cluded in another SAMP;

(3) a description of the CNRAs
and other significant resource(s), if any,
within the nominated GAPC by location
and size, and an identification of the entities
having jurisdiction, ownership, manage-
ment, trusteeship, and/or control over the
specified natural resource(s);

(4) a discussion of the current
management of the nominated GAPC;

(5) a demonstration of support
for the nomination by a majority of land-
owners within the GAPC and from all coun-
ties and municipalities with jurisdiction
over the nominated area;

(6) a discussion of potential
and/or existing conflicts and/or issues af-
§ecting the nominated GAPC that warrant a

AMP;

(7) a description of the possible
special area management goals and objec-
tives that would apply to the nominated
GAPC;

(8) names and addresses of af-
fected parties, including affected local gov-
emments and mineral and leasehold interest
owners; and

(9) a discussion of coordination
with existing state or regional studies and/or
programs occurring within the nominated
GAPC that may provide sources of informa-
tion or funds.

() Determination of Administra-
tively Complete Nomination. Upon receipt
of a nomination, the GLO staff will, within
15 workmg days, determine if the nomina-
tion form is administratively complete. Af-
ter the GLO staff determines that a
nomination form is administratively com-
plete, notification of preliminary evaluation



according to §504.3 of this title (relating to
Preliminary Evaluation of a Nominated
Geographic Area of Particular Concern)
will be sent to the nominating entity. The
GLO staff shall also publish the acceptance
of the nomination in the Texas Register "In
Addition Section” and notify the public that
comments on the nomination will be re-
ceived during the 60-day period following
publication of the notice of acceptance of
the nomination. Upon receipt of the notifi-
cation, the nominating entity shall publish
in a regional or local newspaper (with the
largest circulation in the pertinent county),
at the earliest possible publication date, no-
tice of the nomination for designating a
GAPC at least two times during the prelimi-
nary review period. Such notice shall de-
scribe the GAPC, notify the public of the
opportunity to comment on the proposed
SAMP during the 60-day period following
publication of the notice of acceptance, and
include the address of the council secretary.

(d) The nominating entity shall pro-
vide or cause to be provided notice to all
affected parties by United States Postal Ser-
vice, first class mail, adequate postage pre-
paid, on or before the expiration of 15 days
following the nominating entity’s receipt of
notice of an administratively complete nom-
ination. Such notice shall include:

(1) a description of the bound-
aries of the nominated GAPC, using com-
monly known landmarks, such as roads,
streets, and highways (if such landmarks
cannot be used, a legal description may be
required);

(2) identification of the type of
GAPC proposed;

(3) a list of the names and ad-
dresses of members of the nominating en-
tity, including a designated contact to
receive more information, unless such infor-
mation is protected from disclosure by law,
in which case the name and address of the
entity, not its members, shall be identified;

(4) citations of the laws autho-
rizing the nomination of the area as a
GAPC; and

(5) a statement that any land-
owner or mineral and leasehold interest
owner may opt out of the GAPC by sending
a certified letter requesting that its property
not be included in the GAPC boundary, and
that such letter be mailed to the nominating
entity within 90 days after publication of
the notice of an administratively complete
nomination in the Texas Register pursuant
to subsection (c) of this section. A mineral
or leasehold interest owner may elect to opt
out of a SAMP and bar the enforcement of
any SAMP policies which restrict develop-
ment of the mineral estate.

(e) Determination of Administra-
tively Incomplete Nomination. If the nomi-

nation form is not deemed complete, then
the nominating eatity will be notified in
writing of those sections not found to be
complete, and the nominating entity must
then complete the form in accordance with
the GLO's request within 30 days and prior
to taking any action.

§504 3. Preliminary Evaluation of a Nomi-
nated Geographic Area of Particular Con-
cern. GLO staff will complete a

i evaluation of the nominated
GAPC within 90 days after receipt of an
administratively complete nomination form.
During the preliminary evaluation period,
GLO staff will determine whether the nomi-
nated GAPC complies with the approved
program guidelines. The GLO staff may
request from the executive committee of the
council an extension to conduct the prelimi-
nary evaluation. The executive committee
of the council may grant the request for an
extension not to exceed 90 days. Upon
completion of the preliminary evaluation,
the GLO staff shall make its recommeada-
tion to the executive committee of the coun-
cil. The GLO staff shall recommend to the
executive committee of the council that the
nomination either be rejected, in which case
specific objections will be provided, or be
accepted. The executive committee of the
council shall either approve or disapprove
of the GLO staff recommendation. The ex-
ecutive committee of the council shall in-
form the nominating entity of its reasons for
disapproval of a nomination.

§504.4. National Estuary Program. In lieu
of using the procedures for nomination of a
GAPC in §5042 of this title (relating to
Nomination of a Geographic Area of Partic-
ular Concern) and §504.3 of this title (relat-
ing to Preliminary Evaluation of a
Geographic Area of Particular Concern) and
development of a SAMP in §504.5 of this
title (relating to Submission of a Workplan
for Development of a Special Area Manage-
ment Plan) and §504.6 of this title (relating
to Detailed Plan Development), a NEP Pol-
icy Committee may elect to nominate an
area for which a8 CCMP has been developed
under the NEP by submitting it to the coun-
cil with a request that the enforceable poli-
cies of the CCMP be incorporated into the
CMP rules as a SAMP for that area. Upon
submission of the CCMP, the nomination
shall be deemed accepted and the council
shall consider adopting the CCMP as pro-
vided in §504.8 of this title (relating to
Council Adoption of a Comprehensive Con-
servation and Management Plan). The coun-
cil shall issue public notice of the receipt of
the CCMP and shall provide an opportunity
for the public to submit comments to the
council prior to considering adoption of the
CCMP under §504.8 of this title (relating to
Council Adoption of a Comprehensive Con-
servation and Management Plan).
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§504.5. Submission of a Workplan for De-
velopment of a Special Area Management
Plan.

(a) Scoping Process. Upon receipt
of approval from the executive committee
of the council to develop a8 workplan, the
nominating eatity, or its designee, will be-
gin the scoping process. Scoping is the pro-
cess of identifying and assigning priority to
information, conflicts, and issues associated
with the proposed SAMP and making rec-
ommendations to resolve identified conflicts
and issues as outlined in the spproved pro-
gram guidelines.

(b) SAMP Committee. The SAMP
committee’s primary objective is to draft a
workplan for the development of 8 SAMP,
including recommendations to resolve iden-
tified conflicts and issues. The SAMP com-
mittee will be established by the nominating
entity and shall include a balanced and rep-
resentative cross-section of the local com-
munity. The SAMP committee shall notify
the secretary of the executive committee of
the council in writing of all SAMP commit-
tee members and their affiliations. The
committee shall be chaired by a member of
the nominating entity and include at a mini-
mum:

(I) a representative of local
business or industry located within the
GAPC;

(2) two representatives from en-
vironmental or conservation organizations
organized for the preservation or enhance-
ment of natural resources in the area;

(3) a scientist unaffiliated with
any other member listed in this subsection
with expertise in coastal and marine issues;

(4) a local elected official with
jurisdiction over the GAPC; and

(5) a property owner who owns
property inside the GAPC.

(6) In all events the nominating
entity shall invite, in writing, all affected
parties and landowners within the nomi-
nated GAPC to participate as SAMP com-
mittee members. The nominating entity will
conduct meetings with the affected parties
to discuss the scoping for the SAMP. The
nominating entity must notify the secretary
of the executive committee of the council in
writing of all SAMP committee participants
and their affiliations as early as practicable,
but in no event later than 10 days prior to
the first SAMP committee meeting.

(c) Schedule for Development of a
Workplan. The SAMP committee must pre-
sent a workplan to the executive committee
of the council requesting its endorsement
within six months of the date of approval of
the GAPC nomination by the executive
committee of the council. If the SAMP



committee has not produced a8 workplan
within six months, then the nomination will
be withdrawn from consideration by the
executive committee of the councii. The
executive committee of the council may
consider requests for extensions of time.
Criteria for a SAMP committee to receive
an extension of time include a showing of
due diligence in preparation of a plan to
date and a showing of cause for the exten-
sion in accordance with approved SAMP
program guidelines.

(d) Minimum Criteria for Develop-
ment of a Workplan. The workplan shall
meet the spproved SAMP program guide-
lines and shall at a minimum include the
following information:

(1) the type of GAPC, as de-
fined in the approved SAMP program
guidelines, and a description of how the site
meets the approved SAMP program guide-
lines;

(2) a list of persons on the
SAMP committee;

(3) delineation of the bound-
aries, (including the delineation of proper-
ties within the boundaries of the SAMP
which will not be included in the SAMP
because the owners have elected not to par-
ticipate), an inventory of CNRAs and, if
appropriate, other resources in the GAPC;

(4) a discussion of the priority
issues and conflicts within the GAPC to be
addressed in the development of the SAMP,
including a means of ensuring the SAMP
goals and policies will not conflict with
those of any other SAMP covering all or
part of the same GAPC;

(5) a list of potential goals
and/or objectives of the SAMP;

(6) a discussion of existing in-
formation and data that will be used in the
development of the SAMP;

(7) a description of the support
resources (e.g., technical, administrative, et-
cetera) that are necessary to develop the
SAMP;

(8) the written consent of all
landowners to have their property included
within the nominated GAPC, unless the
landowner has elected to opt out;

(9) a schedule for developing
the SAMP; and

(10) an estimate of the entire
cost of developing the SAMP and any
known and potential sources of funding for
development of the SAMP.

(e) Evaluation of the Workplan. A
workplan must be approved by the execu-
tive committee of the council before devel-
opment of a SAMP may occur. The
executive committee of the council shall
review the workplan to determine if it

complies with the approved SAMP program
guidelines. The executive committee of the
council may ask the SAMP committee to
revise the workplan as necessary or may
spprove the workplan without revision. The
executive committee of the council must
issue its recommendation within 60 days of
receiving the workplan for review. If the
workplan is approved by the executive com-
mittee of the council, then development of
the SAMP may begin in accordance with
the approved workplan.

§504.6. Detailed Plan Development.

(a) Elements of the SAMP. The
SAMP shall meet the approved program
guidelines and shall include, at 8 minimum,
the following information:

(1) a discussion of the biologi-
cal, physical, economic, and/or cultural val-
ues of the GAPC,;

(2) appropriatt  management
strategies and goals to address the priority
issues of the SAMP;

(3) specific eaforceable policies
and/or nonregulatory policies that imple-
ment the goals of the SAMP;

(4) implementation strategy, in-
cluding the identification of the eatity des-
ignated to lead in coordinating and tracking
the SAMP, and the commitment of local,
state, or federal agencies and the actions
necessary to implement the SAMP;

(5) funding strategies;

(6) records of SAMP committee
meetings and public participation at those
meetings;

(7) a description of the potential
economic effects of SAMP adoption;

(8) a discussion of the SAMP's
compliance with the CMP goals and poli-
cies; and

(9) a description of any compre-
hensive land or resource management plans
relevant to the SAMP which have been
proposed or adopted by a government entity
and any relevant laws and regulations appli-
cable to the proposed SAMP policies.

(b) Evaluation of the Proposed
SAMP by the Executive Committee of the
Council. The SAMP shall be submitted to
the executive committee of the council for
its review and approval The executive
committee of the council shall have 60 days
to review and comment on the proposed
SAMP. The executive committee of the
council may recommend that the proposed
SAMP be revised and modified to meet the
approved program guidelines. The execu-
tive committee of the council shall forward
the proposed SAMP to the council with a
recommendation that the proposed SAMP
be either approved or rejected for the coun-
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cil evaluation according to §504.7 of this
title (relating to Council Evaluation, Adop-
tion, Amendment, and Withdrawal of the
Special Area Management Plan).

§504.7. Council Evaluation, Adoption,
Amendment, and Withdrawal of the Special
Area Management Plan.

(2) Evaluation of the Proposed
SAMP by the Council. The council shall
review the proposed SAMP within 90 days
of the date that the proposed SAMP was
forwarded to the council by the executive
committee of the council according to
§504.6(b) of this title (relating to Detailed
Plan Development). The council may re-
quest that the SAMP committee revise the
proposed SAMP to comply with the CMP
goals and policies and the approved SAMP
program guidelines. The proposed SAMP
must be modified pursuant to the council’s
specifications before further action may be
taken.

(b) Action on the Proposed SAMP
by the Council. The council shall take ac-
tion to approve or reject the proposed
SAMP by vote of a majority of the council
members eligible to vote. If the council
votes to reject the proposed SAMP, specific
objections shall be provided. If the council
votes to approve the SAMP, the council
may propose rules for those provisions of
the SAMP that are enforceable policies
within Chapter 501 of this title (relating to
the Coastal Management Program). The
council shall not approve a SAMP whose
boundaries include land whose owner either
elected to opt out of the GAPC under
§504.2(d)(5) of this title (relating to Nomi-
nation of a Geographic Area of Particular
Concern) or did not consent to have the
land included in the GAPC under
§504.5(d)(8) of this title (relating to Sub-
mission of a Workplan for Development of
a Special Area Management Plan).

(c) Publication of Enforceable Poli-
cies. The council will publish the enforce-
able policies of the SAMP as proposed rules
in the Texas Register prior to adoption by
the council. The council will publish the
proposed SAMP in its entirety for adoption
as an amendment to the CMP as a miscella-
neous document in the Texas Register.

(d) Public Hearings on the Pro-
posed SAMP. Prior to council adoption of
the SAMP, public hearings shall be held by
representatives of the council at a location
accessible to all Texans in the city closest to
the GAPC, and notice of such hearings shall
be provided in accordance with the Open
Meetings Act, Texas Government Code, Ti-
tle 5, Subtitle A, Chapter 551. Copies of the
site description and any proposed rule shall
be made available for public review at the
public library in each affected county, city,
and at the GLO in Austin.



(e) Council Adoption of the SAMP.
After consideration of all comments re-
ceived in response to Texas Register publi-
cations and the public hearings, the council
may adopt the SAMP as an amendment to
the CMP, provided at least four council
members vote to adopt the SAMP. The
council may adopt by rule only the enforce-
able policies of the SAMP as an amendment
to §501.12 of this title (relating to Goals)
and §501.14 of this title (relating to Policies
for Specific Activities and Coastal Natural
Resource Areas). Once the enforceable poli-
cies of the SAMP are adopted by the coun-
cil, then those portions of the SAMP are
enforceable, subject to the CMP.

(f) Notwithstanding any other pro-
visions of this subsection, the council may
preview 8 SAMP upon the written request
of the nominating entity. The nominating

ity shall follow the procedures in
§§505.50-505.53 of this title (relating to
Council Advisory Opinions on General
Plans).

(20 Minor Amendment of a SAMP.
This subsection only applies to SAMPs ap-
proved by the council

(1) Identificaion of Minor
Amendments to a SAMP. The amendments
identified in this paragraph are considered
minor amendments that do not require
council review:

(A) editorial changes;

(B) amendments to the non-
enforceable policies of the SAMP;

(C) amendments to a public
outreach strategy provided in a SAMP inso-
far as they increase, rather than reduce,
public participation in a SAMP;

(D) amendmeants to the fund-
ing strategies of a SAMP.

(2) Notification of  Minor
Amendments. The entity required to be
identified, pursuant to §504.6(a)(4) of this
title (relating to Detailed Plan Develop-
ment), as the lead in coordinating and track-
ing the implementation of the SAMP will
notify the GLO staff and the executive com-
mittee of the council of any minor amend-
ments to the SAMP.

(h) Major Amendment of a SAMP.
This subsection only applies to SAMPs ap-
proved by the council.

(1) Identification of Major
Amendments. The amendments identified in
this paragraph are considered major gmend-
ments that require council review:

(A) amendments to the
GAPC boundaries;

(B) amendments to the en-
forceable policies of the SAMP,

(C) amendments to any
memoranda of agreement adopted by fede-
ral agencies and state agencies and political
subdivisions in reliance on the development
and continued existence of the SAMP;

(D) amendments to the im-

plementation strategy of the SAMP;

(E) amendments to the defi-
nition of a GAPC’s natural resources;

(F) amendments to the man-
agement strategies of the SAMP.

(2) Council Review of Major
Amendments. Before the council may ap-
prove a major amendmeant to the SAMP, the
entity required to be identified, pursuant to
§504.6(a)(4) of this title (relating to De-
tailed Plan Development), as the lead in
coordinating and tracking the implementa-
tion of the SAMP must submit a written
request to the council secretary for council
review of the major SAMP amendments at
the next regularly scheduled council meet-
ing. The following items must be provided
with the written request

(A) an executive summary of
the current SAMP,

(B) a description of reason(s)
for the major amendment;

(C) a description of the pro-
posed major amendmeat; and

(D) resolutions in support of
the proposed major amendment from all
counties and municipalities with jurisdiction
over the SAMP area.

(3) The council shall review any
proposed major amendment of a SAMP to
determine whether such amendment is con-
sistent with the council’s initial evaluation
and approval of the SAMP, pursuant to this
section. If the council determines that a
proposed amendment is not consistent with
the council’s initial approval of the SAMP,
the council shall use the procedure estab-
lished in subsection (i) of this section to
withdraw approval of the SAMP.

(i) Withdrawal of Council Approval
of a SAMP.

(1) The council shall consider
withdrawing approval of a SAMP if:
(A) a request to withdraw
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such approval is submitted by either a ma-
jority of members of the SAMP committee
as identified by §504.5(d)(2) of this title
(relating to Submission of a Workplan for
Developmeat of a Special Area Manage-
ment Plan) or persons owning a majority of
the area within the boundaries of the
SAMP; or

(B) the council determines
that 8 major amendment is inconsisteat with
the council’s initial evaluation and approval
of the SAMP pursuant to subsection (h) of
this section.

(2) Prior to submission of a re-
quest for withdrawal of SAMP approval,
the SAMP committee shall consult with all
appropriate federal, state and local govern-
ment entities and other persons identified as
affected parties under §504.2(b)(8) of this
title (relating to Nomination of a Geo-
graphic Area of Particular Concern). The
SAMP committee shall also hold no fewer
than two public meetings to inform the pub-
lic of the proposal for withdrawal and so-
licit public comment. Along with the
request for withdrawal, the SAMP commit-
tee shall include a summary of public com-
ments received, a statement summarizing
the support for and opposition to the with-
drawal, and the resolutions addressing the
proposed withdrawal from all counties and
municipalities with jurisdicion over the
GAPC.

(3) If the council has adopted
rules incorporating the enforceable policies
of the SAMP, withdrawal of the SAMP
approval shall only be effective upon repeal
or amendment of the provisions adopting
the SAMP policies. The council shall hold
at least one public hearing within the
boundaries of the GAPC to solicit public
comment prior to the repeal or amendment
of these provisions. In all cases, a majority
of all council members must affirmatively
vote to withdraw approval of a SAMP.

(3 Council Evaluation of Approved
SAMP. The GLO will prepare and provide
the council with a report on existing ap-
proved SAMPs at least every four years, in
conjunction with the preparation of the
GLO’s biennial report to the legislature in
alternating biennia, as required pursuant to
the Texas Natural Resources Code,
§33.052(g).

§504.8. Council Adoption of a Comprehen-
sive  Conservation and Management
Plan. If a NEP Policy Committee has
nominated an area as a GAPC under §504.4
of this title (relating to National Estuary
Program), upon approval of the CCMP un-
der the Clean Water Act, §320(f), 33 United
States Code Annotated, §1330(f), the coun-
cil shall consider adoption of the enforce-
able policies of the CCMP as a SAMP for



the area covered. If the council finds that

the CCMP contains draft enforceable poli-

cies in & form suitable to be proposed and
adopted as rules, the council shall consider
adopting those policies pursuant to
§504.7(c)-(e) of this title (relating to Coun-
cil Evaluation, Adoption, Amendment, and
Withdrawal of the Special Area Manage-
ment Plan). If the council finds that the
draft enforceable policies contained in the
CCMP are not in a form suitable to be
proposed and adopted as rules, the council
shall defer consideration of those policies
pursuant to §504.7(a)-(e) of this title (relat-
ing to Council Evaluation, Adoption,
Amendment, and Withdrawal of the Special
Area Management Plan) until the entity or
entities responsible for implemeating the
CCMP have drafted and submitted suitable
enforceable policies.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s authority.

Issued in Austin, Texas, on September 19,
1994.

TRD-9448284 QGarry Mauro

Chairman
Coeastal Coordination
Councit

Effective date: June 15, 1994

Proposal publication date: March 18, 1994

For further information, please call: (512)
305-9129
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Chapter 505. Council
Procedures for State
Consistency with Coastal
Program Goals and Policies

The Coastal Coordination Council (council)
adopts new Chapter 505, §§505.10 and
505.11, 505.20-50526, 505.30-505.42,
505.50-505.53, and 505. 60-505.74, concem-
ing council procedures for state consistency
with the Texas Coastal Management Pro-
gram (CMP) goals and policies, with changes
to the proposed text published in the March
18, 1994, issue of the Texas Register (19
TexReg 1920). All sections are adopted with
changes.

This chapter is adopted pursuant to the
Texas Natural Resources Code, Chapter 33,
Subchapters C and F (Coastal Coordination
Act), which require the General Land Office
(GLO) to develop the GMP and the council to
promuigate CMP goals and policies.

This chapter desaibes the counci’s proce-
dures for ensuring that state actions, local
government actions, and general plans sub-
ject to the CMP will be consistent with the
CMP goals and policies. The chapter is de-
signed to keep the number of actions referred
to the council for review at a manageable
level based on the time, staff, budget, and
other resources available to the council and
to ensure that council review is reserved for

those actions most kkely to adversely atfect
the ecologica! and economic vitality of coastal
natural resource areas (CNRAs). The consis-
fency review process rests on two basic as-
sumptions: that the level of government
closest to the action should take the lead role
in assessing the action’s coastal impacts and
that public funds should be spent where the
greatest benefit to CNRAs is likely to result.
The only actions subject to council review
pursuant to this chapter are those specifically
kisted in §505.11 and §505.60. These listed
actions are subject to councd review only if
they adversely affect a CNRA designated in
§501.2(a) of this title (relating to Findings).
Section 505.11(d) helps to avoid bureaucratic
delay and expedites the consistancy review
process by allowing an applicant, project
sponsor, or other entity undertaking a project
fo request a coordinated consistency determi-
nation when more than one agency has juris-
diction over the proposed action.

Section 505.20 effectuates the council’s intent
to achieve consistency through individual
agency rules and provides the procedure for
council certification of agency rules goveming
actions which may adversely affect CNRAs.
Pursuant to §505.11(c), after council certifica-
tion of an agency'’s rules, an action o renew,
amend or modify an existing permit, certifi-
cate, lease, easement or approval is not sub-
ject to council review if the action complies
with the certified rules. Under §505.21, the
certified rules are incorporated into the CMP
goals and policies. Section 505.30 requires
an agency to make a consistency determina-
tion or a determination that the action listed in
§505.11 will not have adverse effects on a
CNRA. Pursuant to §505.31, the council may,
upon request, make a preliminary determina-
tion of the consistency of any individual
agency action to assist relevant parties in
structuring the proposed action to ensure
compliance with the CMP goals and policies.

Most significantly, §505.26 allows an agency
whose actions are listed in §505.11 to adopt
thresholds for the referral of actions to the
council. Once an agency’s rules are certified
and its thresholds are approved, then
pursuant to §505.32, any action that does not
exceed the approved thresholds is reviewable
only if it: adversely affects a critical area, a
critical dune area, a coastal park, wildlife
management area or preserve, or a Guit
beach; was the subject of a formal hearing
before the agency; another state agency par-
ticipated in the hearing; and the other state
agency contested the agency’s consistency
determination. An individual agency action
that exceeds the approved thresholds is
reviewable when: the agency actually autho-
rized an action or took an action; the consis-
tency issue was raised during the time the
agency was considering the action; a request
for referral was submitted; and no formal
hearing was available before the agency; or a
formal hearing or alternative dispute resolu-
tion process in the agency was used. These
prerequisites must be met for an action to be
reviewed by the council. In addition, the rule
requires the council chaiman or at least three
other council members to accept the referral
for consistency review before the council has
jurisdiction to review the action. Sections
505.34-505.36 provide the procedural re-
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quiremerits for council review of an individual
agency action.

Minor procedural defects will not defeat the
council’s jurisdiction to review an individual
agency action according to §505.34(e). This
allows the council to expeditiously review in-
dividual agency actions even though certain
ministerial requirements are not strictly com-
plied with in the request for referral. The
council must determine whether the proposed
action is consistent with the CMP goals and
policies within 70 days of the date the agency
took the action.

Section 505.37 prohbits any person from
conducting activities which may ireparably
damage or alter a CNRA pending council
review of the action. The councd may affim
or remand the agency’s determination
pursuant o §505.38. Once the council re-
mands the action to the agency, the action
must be modified or amended. If the agency
does not follow the council's recommenda-
tion, the agency must notify the council of the

council is authorized to reverse the agency
action and such reversal voids the action.
The council's remedy after voiding an individ-
ual agency action is legal action agairst the
agency which authorized the action. Section
505.42 specifically prohbits the council from
requesting the aftomey general to le-
galaammwndivldudlorhimto
comply with the CMP goals and . In
contrast to this imited power of
§505. 41alwsanyaggnevodpersmbap
peal a reversal by the council.

cil's opinion on any general plan is only advi-
sory, not binding; however, such an opinion is
designed to notity the public and the govern-
mental entities operating under the plan that
actions taken pursuant to the plan are kkely
fo be consistent with the CMP goals and
Only two local government actions are sub-
ject to council review. Section 505.60 pro-
vides that the issuance of dune protection
permits and of beachfront construction certifi-
cates must be consistent with CMP goals and
policies. The potential for council review of
these actions is limited by the thresholds set
in §505.61, which defines the types of dune
protection permits and beachfront construc-
tion certificates which may be subject to
council consistency review. Permits and cer-
tificates below the thresholds, if issued in

- accordance with §15.4 and §15.5 of this title

(relating to Dune Protection Standards and
Beachtront Construction Standards) are
deemed to be consistent with CMP goals and
policies according to §505.62. This section
preserves logal government autonomy in the



issuance of most permits and certificates.
The remainder of Subchapter E of this chap-
ter provides for preliminary consistency re-
view of local govemment actions related to
dune protection and beachfront construction
and describes the procedures for referral to
the counci and the council's review proce-
dures.

From its outset, the CMP has responded to
the real concemns of Texans: addressing ero-
sion, protecting coastal natural resources and
balancing environmental protection with eco-
nomic development, among others. The
councid proposed the CMP as rules in the
March 18, 1994, issue of the Texas Register
(19 TexReg 1920). The council heid seven
public hearings, six of them in population
centers along the entire length of the Texas
coast. The period for the ariginal public com-
ment expred May 2, 1994. Including both
public testimony at hearings and written com-
ments, nearly 200 commenters offered over
1,000 comments on virtually every portion of
the CMP.

In addition to substantive comments, the
council received numerous requests for addi-
tional time to review the CMP. Numerous
commenters also wished to review, before
the counci finally adopts the CMP as rules,
revisions to the proposed rules. Ordinarily,
members of the public who may be affected
by a proposed rule, or have an interest in the
rule, have little opportunity to review and
comment on proposed staff revisions to a
proposed rule before it becomes final. But the
council has consistently valued and incorpo-
rated public participation in developing the
CMP. Rather than satisfying only the mini-
mum standards of uniform practice and pro-
cedure for a state agency in terms of public
notice and comment, the council on June 28
voted to publish the CMP, with proposed revi-
sions, in the July 5, 1994, issue of the Texas
Register (19 TexReg 5237). This additional
step was taken to ensure the widest possible
opportunity for meaningful public review and
comment before the council adopts the CMP.

Accordingly, the comment summaries and re-
sponses are divided into two parts. "Part A”
contains comment summaries and responses
relating to the comments received during the
60-day comment period following the publica-
tion of the interim draft of Chapter 505 in the
July 5, 1994, issue of the Texas Register (19
TexReg 5237). "Part B contains comment
summaries and responses relating to the
comments received during the original com-
ment period following the publication of Chap-
ter 505, in the March 18, 1994, issue of the
Texas Register (19 TexReg 1920).

General comments were received regarding
the "CMP Document,” which was the subject
of the "Notice of Availability” in the March 18,
1994, issue of the Texas Register. The CMP
Document contains descriptions of the en-
forceable and nonenforceable portions of the
CMP. The enforceable portions of the CMP
are Chapters 501, 504, 505, and 506 which
respectively contain: the CMP goals and poli-
cies; special area management planning;
council procedures for state and local consis-
tency with CMP goals and policies; and coun-
cil procedures for federal consistency with the
CMP goals and policies. In addition to reflect-

ing the council's balanced approach to the
protection of the ecological and economic val-
ves of CNRAs, the CMP Document, prepared
pursuant to Texas Natural Resources Code,
Chapter 33, Subchapters C and F, is in-
tended to satisfy the federal requirements for
approval under the Coastal Zone Manage-
ment Act (CZMA), 16 United States Code
Annotated, §1455(d). While portions of the
CMP Document describe the provisions of
Chapters 501, 504, 505, and 506, the chap-
ters, not the CMP Document, are the coun-
cil's enforceable policies; the chapter

, not the CMP Document, may be

" used 1o determine the intent of the chaplers.

Based on comments received, the CMP Doc-
ument was reviewed and revised to ensure
consistency and resolve any perceived incon-
sistency with the chapters. To the extent that
any conflicts are perceived when reviewing
the CMP Document and the chaplers, or
while implementing the chapters, the chap-
ters prevail.

Editorial changes that do not alter the content
of this chapter have been made to clarify
meaning and to corect grammatical efmors.
To save space, simiar comments and re-
sponses have been combined by section.
General comments on the proposed chapter
and comments on the preambie to the pro-
posed chapter are combined at the end of the
summary of comments.

Certain sections were revised based on com-
ments received on the CMP proposed rules
published in the March 18, 1994, issue of the
Texas Register (19 TexReg 1895), and sub-
sequently revised based on comments re-
ceived on the interim draft of the CMP rules,
published in the July 5, 1994, issue of the
Texas Register (19 TexReg 5195). Para-
graphs in "Part A" of this preamble which
discuss such subsequent changes are itali-
cized for the reader's convenience.

Part A.
Section 505.11.

One commenter noted that regarding
§505.11, the council proposes to review
agency rules in addition to agency decisions
for consistency with the CMP. This
commenter stated, however, that the legisla-
tfure only authorized the council to review final
agency "actions.” The commenter specifically
refered to the Texas Natural Resources
Code, §33.205(a), which distinguishes be-
tween “rules and policies applicable in coastal
areas® and "actions subject to the require-
ments of the Texas Natural Resources Code,
§33.205(a).” This commenter also stated that
mandatory rule review should be eliminated.
Another commenter questioned why Public
Utility Commission (PUC) certificates of con-
venience and necessity (CCN) are subject to
the CMP. The Texas Natural Resources
Code, §33.205(a), provides that state agen-
cies “[ijn developing rules and policies appli-
cable in coastal areas” shall take into account
the CMP goals and policies. The coundil in-
tends that consistency be achieved primarily
through individual agency rules as stated in
§505.10(b). The council is not requiring agen-
cies to submit their rules for certification un-
der §505.20. However, the agency’s benefit
in seeking such certification is the approval of
thresholds for review of agency actions sub-
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ject to the CMP (§505.21). Section 505.22 is

rights subject to CMP goals and policies is
too restrictive. To m:ted the ecological and
environmental vitality of CN ac-
tions occurring outside the CMP
must be eligible for consistency review. Natu-
ral resources, such as hydrocarbons and wa-
ter, may not be confined along political or
legal boundaries. Extraction in one area may
cause drainage in another. Allocation of water
rigrtsinssosnismosoleluionou&deu
Pbourdaywhdnsslxedmmcu’

flows directly impact the salinity of the water
in these bays and estuaries, thereby impact-
ing recreational and commercial fishing. The
counci has found, in §501.2 of this title (relat-
ing to Findings), that fishing is valuable to the
state as both a recreational and commercial
activity, with both creating significant eco-
nomic benefits for Texas. Thus, to protect this
valuable economic and recreational activity,
the council has prescribed a limited review of
water rights allocations outside the CMP
boundary. Since the protection of fishing is
beneficial to all citizens of Texas, no change
was made based on this comment.

One commenter requested that
$§505.11(a)(1)(B)(i) be amended by adding “in
the appropriation® after ‘increase.” The
commaenter also requested that
§505.11(a)(1)(B)(iii) be amended by adding
“in whole or in part”® after “Trans-Texas Water
Program as approved,” and adding "or their
designated representatives® after ‘three
members of the council.” These changes
serve to clarify the intent of the provision and
were made in response to this comment. Re-
garding §505.11(a)(1)(B), the word “or" was
added after dause (i) and before clause (ii) of
this subsection for additional darification. Fi-
nally, §505.11(a)(1)(B)(iiij) was renumbered
for clarity, and is now §505.11(a)(1) (C)().

One commenter expressed concemn that
§505.11(a)(2)(D), as curently worded, could
subject the same project to several consis-
tency reviews. The commenter requested that
the terms “transportation project planning”
and “operation® be deleted tom the kst of
actions subject to council review. The
commenter further, stated that transportation
project operation is not an action subject to
Texas Department of Transportation (TxDOT)
authorization, but instead, results from con-



